
BEFORE THE ENVIRONMENTAL A}PEALS BOARI)
UNITED STATES ENI'IRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.

NPDES Appeal 07-20

JOINT MOTION FOR DISPOSITION OF'PERMIT APPEAL

I. INTRODUCTION

Region 2 of the United States Environmental Protection Agency ("Rogion ,"1 *U

Essroc San Juan Inc. ("Essroc") jointly request that the Environmental Appeals Board

C'EAB') dispose of Essroc's Permit Appeal, NPDES Appeal 07-20, consistent with the

Parties' recommendations il Section IV below. This Joint Motion is based on

agreements reached by the Parties as reflected in the accompanying Consent Order that

has been duly executed by both Parties to this Motion.

II. PROCEDURAL BACKGROTIND

On November 20,2007 , Region 2 issued to Essroc a National Pollutant Discharge

Elimination System ("NPDES") Permit No. PR0001 163 ("the 200'7 Permit").

On December 14,2007, Essroc filed a Petition for Review of several conditions in

the 200'7 Permit ("the Petition ').

Commencing on February 7 ,2008, the Board granted the Parties' various motions

staying the proceedings until August 15, 2008, which stays have provided the Parties
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with the opportunity to reach an agreement in principle, and memorialize and execute an

administrative Consent Order resolving the issues raised in Essroc's Petition.

On September 2,2008, the finalized Consent Order was duly executed by both

Parties, a copy of which is hereby submitted as evidence of the resolution of the issues

between the Parties.

III. NATUREOFTHESETTLEMENT

The Consent Order executed by the Parties provides the following:

1. The seven conditions contested by Essroc in its Petition will be stayed for
a period of one year from the date of execution of the Consent Order;
therefore, with regards to the seven contested conditions, Essroc will
comply with the conditions of the previously effective 2001 Permit during
the effective period of the Consent Order;

2. All other conditions of the 2007 Permit are not stayed and remain fully
enforceable obligations; and,

3. Essroc agrees to file a motion with the EAB requesting the withdrawal of
Essroc's permit appeal, which is being complied with through the fi1ing of
the instant motion.

Pursuart to the Consent Ordet, Region 2 has provided Essroc with temporaxy

relief from the seven contested conditions which are the subj ect of Essroc's Petition for

Review. These contested conditions will be stayed for one year, during which time

Essroc will pursue resolution of its pending Reconsideration and Appeal of the Water

Quality Certificate ("WQC") issued by Puerto Rico's Environmental Quality Board

C'EQB').

During the term of the Consent Order, Essroc, as permittee, sha11 be entitled to

request from Region 2 a modification of the 2007 Permit with respect to the seven stayed

conditions should the EQB grant all, or part of, Essroc's Reconsideration and Appeal by

deciding to revise the WQC. Region 2's evaluation of Essroc's request for modification



will be detemrined pursuant to 40 C.F.R. $$ 122.62 and 124.5,limiting their applicability

to the cause for modilication based on a revised cerfificate purcuant to 40 C.F.R. $

124.55(b). Essroc teserves the right to request an extension of the Consent Order's one-

year stay of the contested conditions, and Region 2 reserves the right to entertain such a

timeiy request if supported by a showing of good cause.

IV. R.EQUESTED RTLIEF

Accordingly, the Parties request that the EAB, as it deems appropriate, dispose of

Essroc's Petition by either of the following courses of action: .

1. Dismiss Essroc's Petition subj ect to Essroc's ability to re-activate its
Appeal in the event that (1) the EQB does not act on Essroc's
Reconsideration and Appeal within the one-yeax stay in the Consent Order
and (2) EPA reinstates the seven contested permit conditions; or,

2. Grant a one-year stay of these proceedings concurrent rvith the one-year
stay in the Consent Order, during which time the Parties would submit to
the EAB 180-day status reports describing the status of the EQB's
Reconsideration and Appeal and any actions of the Parties in connection
with those proceedings or the stayed permrt conditions.

V, CONCLUSION

For the reasons set forth above, the Parties respectfully request that the EAB grant

whichever proposed telief the Board deems appropriate based on the instant Joint Motion

for Disposition of Permit Appeal.



Respectfully submitted, this 2nd day of Septerber ,200S.

eneqron@.fqrlaw. ccm
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CERTIFICATN OF SERVICE

I hereby certify that copies of the foregoing JOINT MOTION FOR DISPOSITION OF
PERMIT APPEAL in the matter of Essroc San Juan Inc. NPDES Permit No. PR0001163,
EAB Appeal No. NPDES 07-20, were served by Essroc First Class Mail on the following
persons, thls 2no day of September, 2008:

Counsel for Region 2:
Eduardo J . Gonzilez
U.S. EPA
290 Broadway, 16th Fl.
New York, NY 10007
Gonzalez. eduardoi @epa. gov
Tel. 212-631-3223
Fax. 212-637-3202

U.S. Environmental Protection Agency
Clerk of the Board
Environmental Appeals Board
1341 G Street, N.W. Suite 600
Washington, D.C. 20005

enegron@fglaw.com
Tet. 787.759.3106
Fax. 78'1 .753.4237

Date: Seotember 2. 2008

Counsel for Appellant

Juan, Puerto Rico 00936-3507



TINITED STATES EN\4RONMENTAL PROTECTION AGENCY
Region 2

290 Broadway
New York, New York 10007-1866

h the Matter of:

Essroc San Juan Inc.
NPDES Permit No. PR0001 163

Proceeding pwsuant to $308 and $309(a) ofthe
Clean Water Act, 33 U.S.C. $1318 and $1319(a)

CONSENT ORDER
cwA-02-2008-3162

CONSENT ORDER

The following ORDER is issued pursuant to the authority vested in the Administrator of the
United States Environmental Protection Agency ("EPA") by the Clean Water Act, 33 U.S.C.
$ 1251 et seq. ("the Act"), which authority has been duly delegated to the Regional Administrator
ofRegion 2, EPA, and since further re-delegated to the Director, Caribbean Environmehtal
Protection Division, Region 2, EPA.

I. STATUTORY AND RXGI]LATORY FRAMEWORK

1. Section 301(a) ofthe CWA,33 U.S.C. $ 1311(a), prohibits the discharge of poliutants by
any person i,nto navigable waters except in compiiance with, among other things, a
NPDES peunit issued pursuant to Section 402 of the CWA, 33 U.S.C. $ 1342.

Section 402(a) of the CWA, 33 U.S.C. $ 1342(a) provides the Administrator of the EPA
("Administrator') with authority to issue a NPDES permit that auttiorizes the discharge
ofpollutants into waters ofthe United States, provided that all discharges meet ttre
applicable requirements of Section 301 of the CWA, 33 U.S.C. $ 1311, or such other
conditions as the Administrator determines are necessary to carry out the provisions of
the CWA.

Section 402(a)(2) of the CWA, 33 U.S.C. $ 1342(a)(2), provides that EPA shall prescribe
conditions for such permits to assure compliance with the requirements of Section
a02(a)(1), including conditions on data and information collection, reporting, and other
such requirements as EPA deems appropriate.

3 .

4. Section 502(5) of the CWA,33 U.S.C. $ 1362(5), defines "person" to include "an
individual, corporation, parhership [or] association.'r

5. Section 502(6) of the CWA,33 U.S.C. $ 1362(6), defines "pollutant" to include, among
other things, dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage



6.

sludge, chemical wastes, biologicai materials, heat, rock, sand, and induslnal, mumcrpal,
and agricultural waste discharged into water.

Section 502(12) ofthe CWA,33 U.S.C. g 1362(12), defrnes "discharge of a pollutant" to
include "any addition of any pollutart to navigable waters from any point source."

Section 502(14) cf the CWA,33 U.S.C. $ 1362(14), defines "point source" to include
"any discemible, confined and discrete conveyance . . . from which pollutants are or may
be discharged."

Section 502(7) of the CWA,33 U,S.C, $ 1362(7), defines "navigable waters" as "the
waters of the United States, inqluding fhe territorial seas."

Section 502(11) of the C'WA, 33 U.S.C. $ 1362(11), defines "effluent hmitation" to
include "any restriction established by a State or the Admrnistrator on quantitres, rates,
and concentrarions of chemrcal, phlsical, biological, and other constituents which are
discharged from point sources into navigable waters . . . ."

FI]\_DINGS

Respondent

Essroc San Juan Inc. ('Essroc") is a company org.nized rurder the laws of the
Commonwealth of Puerto Rico.

Essroc is a "person" within the meaning of Section 502(5) of the CWA, 33 U.S.C. $
lJ62/5)..

Essroc ovms and operates a cement manufacturing facility ("facility") located at Km.
26.7 of Puerio Rico Highway #2, in Espinosa Ward of the Municipality of Dorado,
Puerto Rico, 00646, where tt operates a cement kiin, produces cement and limestone, and
supports other ancillary operations. The facility encomlasses a quarry area of
approximately 278 acres and a manufacfuring area of approximateiy 75 acres.

Essroc's facility's Standard Industrial Classification Codes are 1422 (mineral miniag and
dressing) afi 324I (hydraulic cement).

Essroc's facility has tbree point source discharges regulated under two permits pursuant
to the CWA. Two poiat sources are regulated under a stom water general permt and
one point source is regulated under an rndividual perr"rit.

The NPDES Indivrdual Permit

The NPDES Individual Permit PR0001163 ("Individual Penmt") authorizes Essroc to
discharge ftom Outfail 001 wastewaters from areas ofthe facilily includrng the vehicle
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16.

clean up station, mobile equipment repair shop, road automated sprinlders, watenng
kuck, generai clearing, and storm water runoff from the facility.

Table A-1 of the hdividual Permit contains effluent limits and monitoring requirements
for Outfall 001-

Outfail 001 is a point source which discharges into an open ditch tributary to Honda
Creek.

The open ditch tributary to Honda Creek is a water of the United States.

The Individual Penrrit became effective on October 1, 2001, and expired on June 30,
2005 ("the 2001 Permit'). Essroc filed a timely permit renewal application, therefore the
Individuai Permit was administraliveiy extended and remained in effect until EPA re-
issued the Permit.

NPDES lndividual Pemrit Re-issuance

Essroc filed a timely perrnit renewal application on December 29,2004. ,

On Jnne 21,200'/, Puerto Rico's Environmental Quality Board (.'EQB') issued a draft
Water Quality Certificate ('WQC'). Essroc participated in EQB's WQC public cornment
process.

On September 28, 2007 EQB issued a fi:ral WQC,

On October 22, 2007 Essroc filed a Motion for Reconsideration of the fina1 WQC with
the EQB.

On November 1, 2007 EQB issued a Resolution ruling that it was entertarning Essroc's
aforementioned Motion for Reconsideration.

On August 24,2007 , EPA Region 2 issued a draft NPDES permit ir:corporating the
EQB's WQC, whiie it was pend rg reconsideratron.

Essroc participated in EPA's public comment process and submttted that the proposed
MDES Penrrit was based upon a WQC that was not fi:ral siace it was pendilg
reconsideration at the EQB.

On November 20, 2007, EPA re-issued the Essroc NPDES Permit ("the 2007 Permif)
incorporating the EQB's WQC, wbich was still pending reconsideration at the EQB.

EPA's N?DES permit re-issuance became effective on December 1, 2007.

Essroc's Permit Appeal and Seftlement Negotiations
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29.

30.
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On December 14,2007, Essroc fi1ed aa Appeal before the Environmental Appeais Board
('EAB') of EPA's aforementioned MDES perrnit re-issuance, which became effective
on December 1, 2007.

In its Appeal, Essroc argued that the 2007 Permit incorrectly incorporated the WQC
which was not final srnce it was pending reconsideration at the EQB.

Essroc petitroned the EAB to order EPA's permit to be withdrawn or alternatively, that
the conditions subj ect to reconsideration with EQB be stayed until the WQC became final
and the NPDES per:rit was revised accordrngly.

Essroc's Petrtion challenges seven specific conditions of the Permit, summanzed in the
followine table:

Strrch]re Part Permit Conditron
Outfall 001 Table

A-1
Fecal Coliforrns
Total Coliforms
BOD5
Color
Suifide
Sulfate
Surfactants

33. Pusuant to several EAB orders granting stay ofthe proceedings, the parties engaged in
settlement negotiations and reached an agreement in principle.

34. Pusuant to the agteement ir: pnnciple befween the parties, Region 2 has agreed to lssue
an Admir:rst'ative Order on Consent which will provide Essroc with relief for the seven
contested conditions which are the subject ofEssroc's Petition for Review in the instant
case, until the issues pertaining to the Water Qualiry Certificate which are pending
reconsideration are resolved by Puerto Rico's Environmental Quality Board.

35. Also pursuart to the agreement in pnnciple between the parties, Essroc has agreed to
withdraw the instant Petition for Review by timely filing mth the EAB a motion for
dismissal upon execution of this Consent Order.

36. Based upon the facts and authorities cited above, Essroc a:rd EPA agree to the ordered
provisions beiow.

trI. ORDERED PROWSIONS

In consideration of the above Findings, and a thorough investigation ofall relevant facts,
EPA and Essroc have agreed that settlement ofthrs matter is in the pubiic interest, and that entry
of this Consent Order without flrther litigation is the most appropriate means of resolving this
matter;



40.

NOW, TI{ER-EFORE, pursuant to the pronsions of $309(a) of the Act, without
adjudication of any issue offact or 1aw, and upon consent and agreement of the Parties, it is
hereby agreed, and ordered as follows:

31 . The seven contested conditions described in paragraph 32, above, are stayed for a period
of one year from the date of execution of this Consent Order,

38. Dunng the effeclive period of this Consent Order, Essroc wiil comply with the conditions
of the 2001 Permit with reEards to the seven contested conditions.

39. A11 other conditions of the 2007 Permit are not stayed and remain fu11y enforceable
obheations.

Within five business days from the execution of this Consent Order, Essroc wiil file a
motion with the EAB requesting the withdrawal of Essroc's permit appeal, without
prejudice to Essroc's right to request re-activation of the appeal if that should prove
necessary.

EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 
-

EPA hereby reserves all of its statutory and regulatory powers, authorities, rights, and
remedies, both iegal and equitable, under the Act or implementing regulations, or under
other federal laws, regulations, or peunit condihons, including, but not Limited to those
available pursuant to:

a. 40 C.F.R. $ 124.5, which provides that permits may be modified at the request of any
interested person or at the Director's initiatlve, but only pusuant to 40 C.F.R. $
722.62, whlch provides a iist ofreasons or "causes" for modification, one of wbich
must exist in order for the Director to modifu the permit; and

b. 40 C.F.R. $ 124.53, which provides that a State wrll be deemed to have warved its
right to a rrater quality certification if that right is not exercised within a reasonabl.e
time, which, under Sechon 401(a) of the Act, 33 U.S.C. $ 11ai(a), is not to exceed
one ygar.

This Consent Order is not a pemrit or a modification of any permit under any federal,
state, or 1ocal iaws or regulations. Defendant is responsible for achieving and
maintaining complete compliance with all applicable federal, stare, and local laws,
regulations, and permits.

Il before the expiration of the one-year druation ofthis Consent Order, the EQB should
grant ali or part ofEssroc's Reconsideration and Appeal by decidilg to revise the WQC
or issuing an Order, Essroc, as permittee, shall be entitled to request a modification of the
2007 Permit under 40 C.F.R. $ 124.5, wrth regard to the seven contested conditions,
EPA's evaluation of such request rviil be detemriled pursuant to 40 C.F.R. $$ I22.62 and
124.5, limiting their applicability to the cause for modification based on a revised
certificate pursuant to 40 C.F.R. $ 124.55(b).
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44.

GENER{L PROVISIONS

The Respondent waives any right it may have pursuant to 40 C.F.R. $ 22.8 to be present
during discussions with or to be served wrth snd to reply to any memorandum or
commudcation addressed to the Director or the Regional Adrmflstrator where the
purpose of such discussion, memorandum, or communication is to discuss a proposed
settlement of this matter or to recommend that such offioial accept this Consent
Agreement and issue the accompa:rying Final Order.

Each undersigned representative of the parlies to this Consent Agreement certifies that he
or she is fu1ly authorized by the party represented to enter into the terms and conditions
of this Consent Ageement and to execute and legally bind that pady to 11.

Each party shali bear its own costs and attomeys' fees in connection with the action
resolved by this Consent Agreement and Order.

46.



RESPONDENT ESSORC SAN JUAN, INC.:

COMPLAINANT US EPA" REGION 2:

DATE:

DATE:BY:

Caribbean Environmental Protection Division
1492 Ponce De Leon Avenue
San Juan, Puerto Rico 00907

General Manager an VP

Divisiod Dir/ctor
U.S. EPA, Region 2


